
North 40 Systems
On-Line Data Back Up Service Agreement

This Agreement, made on the_____  of _______________ in the year of _______ by and between Giardina & Associates, PCS a California Corporation doing business 
as North 40 Systems having its principal place of business at 1051 West Columbia Way, Lancaster, CA 93534, (hereinafter “N40S”) and

 ___________________________________________________________________ (hereinafter  “Subscriber”)
located at _______________________________________________________________________________

Whereas, North 40 Systems offers certain Computer Backup Services: and whereas the Subscriber has needs for such services: now therefore, In consideration of the 
mutual promises and covenants hereinafter set forth, the parties agree as follows:

1. Software License Agreement:  By accepting this agreement the Subscriber agrees to be bound by the terms and conditions of the Software Licenses Agreement, a copy 
of which is attached as Exhibit A.  The Client Software is installed on the Subscriber’s system to perform the Computer Backup Services.
2. Terms of Agreement:  This agreement shall have an initial term of one(1)___, two(2)___, years from the date hereof.  The term shall be automatically renewed on a 
yearly basis thereafter, unless Subscriber notifies N40S in writing at least thirty (30) days prior to the end of the then current term of its intention to terminate this Agree-
ment.  Prices in a renewal year shall be at the then most current price schedule.  N40S reserves the right to modify pricing upon 30 days advance written notice to Sub-
scriber except as specified in Exhibit B, which is incorporated by this reference.
3. Electronic Backup Service Provided:  N40S agrees to provide a Server to which the Subscriber may connect to perform computer data backup, N40S will assign the 
subscriber a Company Account for each site.  Client will be installed at the Subscriber’s facilities for purposes of computer backups.
4. Access to Data:  N40S will provide access to the Subscriber’s backup data for restoration and recovery purposes on a continuous basis.   N40S reserves the right to 
physically ship the backup data on disk or other computer media to the Subscriber’s site within 24 business hours.
5. Payment for services:  Services provided are based on a fixed monthly fee and “per activity” basis as per the current published fee schedules for On-Line File Backup 
Services (Exhibit B).  Subscriber will be charged at the beginning of each month for service and estimated activity.  Any overages will charged separately on monthly or 
quarterly basis.  The subscriber is responsible for any data communication costs associated with the connection between the Subscriber site and N40S site.  The Sub-
scriber is responsible for any taxes on the service provided.
6. N40S Responsibilities:  N40S will provide access to the Electronic Backup Server System to the Subscriber on a “first come, first serve” and “best efforts”.  N40S will not 
be responsible for any natural disaster, acts of utility providers or others that are beyond the control of N40S, which result in impaired functionality of the Electronic Data 
Backup Server.  N40S will implement reasonable security and environmental precautions to ensure a high level of system availability.  N40S agrees to hold confidential 
all of the Subscriber’s data in its possession exercising the same degree of care that a reasonable and careful company would exercise with similar data of its own.  N40S 
will not arrange for the communication lines between N40S and the Subscriber as part of this agreement.
7. Subscriber Responsibilities:  The Subscriber will perform regular backups via the N40S Client Software and will report any errors in executing such backups promptly 
by fax or email to N40S.  The subscriber will ensure the communication services used to connect to N40S are error free and reliable.
8. Restrictions on Use: The subscriber agrees to use the N40S Client Software only for the Subscriber’s own business and data.  The Subscribers shall not permit any 
third party to use the N40S Client Software, (b) process or permit to be processed the data of any third party, (c) us the N40S Client Software in the operation of a service 
bureau or (d) sublicense or allow any third party to sublicense N40S Client Software. The Subscriber, solely to enable it to use the N40S Client Software, may make up to 
two archival copies of the N40S Client Software, provided that the copies contain the copyright of the software’s developer, North 40 Systems Inc. The Subscriber shall 
have no right to copy the N40S Client Software and all copies are the exclusive property of North 40 Systems Inc. and North 40 Systems Inc. shall have the right to alter, 
maintain enhance or otherwise modify the Client Software.  The Subscriber shall not disassemble, decompile or reverse engineer the N40S Client Software.
9. N40S Liability: In no event shall N40S or anyone else that has been involved in the delivery and support of the service be liable to the Subscriber, its clients, or any other 
party for any direct, indirect, special consequential (including without limitation, lost profits), or incidental damages arising out of the use, the results of the use, or inability 
to use the software and services, even if N40S has been advised of the possibility of such damages or claim.  In particular, neither N40S nor anyone else as aforesaid 
shall have any liability for any programs or data of any kind or the costs of recovering such programs or data.  The Subscriber specifically agrees that all liability (if any) 
on the part of N40Sor anyone else as aforesaid arising from a breech of warranty, breech of contract, negligence, strict liability in tort, or any other legal theory shall not 
in the aggregate exceed the total amount paid by the Subscriber to N40S under this agreement.
10. Termination of Agreement: The Subscriber may terminate agreement at any time during the term by providing 30 days advanced notice to N40S in writing, of Sub-
scriber’s intention to terminate this agreement.
11. Arbitration:  This agreement shall be governed by the laws of the State of California. Any and all disputes arising out of or in connection with the negotiation, execution, 
interpretation, performance, or non-performance of the Agreement, including, without limitation, the validity, scope and enforceability of this arbitration paragraph, shall 
be solely and finally settled by arbitration
Either party hereto may demand arbitration by written notice to the other party. Each party shall nominate one arbitrator who shall be an attorney in good standing with 
the State Bar of California.  Such nominee shall be independent of the party appointing him.  The two arbitrators so appointed shall select a third arbitrator, who shall 
also be an attorney in good standing with the State Bar of California and who is independent of each of the parties.  Should either party fail to appoint its arbitrator within 
thirty (30) days of notice of appointment by the other party of its arbitrator, them the requesting party shall name both arbitrators and they shall proceed to name the third 
arbitrator as provided above.
The award of the majority of arbitrators shall be final and binding upon the parties, and judgment upon any award rendered by the arbitrators may be entered by any state 
of federal court having jurisdiction thereof.

Any demand for arbitration pursuant to this section shall be made within one (1) year for the date that the dispute upon which the demand is based arose. Notwithstanding 
the foregoing, nothing in this paragraph shall preclude the parties from mutually agreeing in writing to any alternative dispute resolution proceeding.
12. Entire Agreement: This agreement constitutes the entire agreement of the parties with the respect to the subject matter hereof, and superseded all previous proposals, 
oral or written, and all negotiations, conversations of discussion heretofore and between the parties related to this agreement. Each party acknowledges that it has not 
been included to enter into this Agreement by any representation or statements, oral or written, not expressly contained herein.

Exhibit A
Software License Agreement

This legal document is an agreement between you, the end user, and North 40 Systems Inc., (“N40S”). BY AUTHORIZING THE ATTACHED ON-LINE DATA BACK UP 
SERVICE AGREEMENT, YOU ARE AGREEING TO BECOME BOUND BY THE TERMS OF THIS AGREEMENT.



This Agreement constitutes the complete agreement between you and N40S.  If you do not agree to the terms of this agreement, do not sign the attached data backup 
service agreement. Promptly return the software product unopened and the other items (including written materials, binders or other containers, and hardware if any) that 
are part of this product to the place where you obtained them. If you authorize the attached data backup service agreement, you will be deemed to have agreed to all the 
provisions of this agreement.

N40S Software License
1. Grant of License.  In consideration of your payment of the price therefore to an authorized N40S provider, N40S, as Licensor, grants to you, the Licensee, a non-
exclusive right to use and display this copy of an N40S software program (hereinafter the “SOFTWARE”) ON A SINGLE COMPUTER (i.e. with a single CPU) at a single 
location.  You are entitled to attach to any number of WORKSTATIONS OR SERVERS and backup data from the single site.  N40S reserves all rights not expressly 
granted to Licensee.
2. OWNERSHIP OF SOFTWARE. As the Licensee, you own the magnetic or other physical media on which the SOFTWARE is originally or subsequently recorded or 
fixed, but N40S retains title and ownership of the SOFTWARE recorded on the original disk(s) and all subsequent copies may exist. This license is not a sale of the original 
SOFTWARE or any copy.
3. COPY RESTRICTION.  This SOFTWARE and the accompanying written materials are copyrighted. Unauthorized copying of the SOFTWARE, including SOFTWARE 
that has been modified, merged, or included with other software, or of the written materials relating to the SOFTWARE, is expressly forbidden.  You may be held legally 
responsible for any copyright infringement that is caused or encouraged by your failure to abide by the terms of this license.  Subject to these restrictions, and if the 
SOFTWARE is not copy-protected, you may make one (1) copy of the software solely for your back-up purposes.
4. USE RESTRICTIONS. As the Licensee, you may not distribute copies of the SOFTWARE or accompanying written materials to others.  You may not modify, adapt, 
translate, reverse engineer, decompile, disassemble, or create derivative works based on the SOFTWARE. You may not modify, adapt, translate, or create derivative 
works based on the SOFTWARE or the written materials relating to the SOFTWARE without prior consent or N40S.
5. TRANSFER RESTRICTIONS. This SOFTWARE is licensed only to you, the Licensee, and may not be transferred to anyone without consent of N40S.  Any authorized 
transferee of the SOFTWARE shall be bound by the terms and conditions of this Agreement.  In no event may you use, transfer, assign, rent, lease, sell, lend, share use 
of or otherwise dispose of the SOFTWARE on a temporary or permanent basis except as expressly provided herein.
6. TERMINATION. This license is effective until terminated.  This license will terminate automatically without notice from N40s if you fail to comply with any provision 
of this license. Upon termination you shall destroy the written materials and all copies of the SOFTWARE, including modified copies, if any, and certify in writing that all 
copies have been destroyed.
7. WARRANTY AND MAINTENANCE. N40S it warrants the SOFTWARE to function substantially in accordance with the written materials relating to the SOFTWARE, as 
amended from time to time, and will maintain, modify, repair or replace the SOFTWARE during the ninety (90) day warranty period, at no additional cost to the Licensee if 
it does not function in accordance with the written materials.  N40S does not warrant that the use of the SOFTWARE will be uninterrupted or error free. N40S will provide 
Support Services to Subscribers that have paid the Annual Support fee.  The Support Services include product maintenance and shall entitle the Subscriber to: unlimited 
telephone support for troubleshooting, user guidance, and problem corrections and all product upgrades and enhancements.  It does not include the cost of long distance 
modem support.

THE FOREGOING WARRANTY IS EXLUSIVE AND IS IN LIEU OF ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS, IMPLIED OR STATUTORY, INCLUDING 
ANY IMPLIED WARRANTY OR CONDITION OF MERCHANTABILITY OR FITNESS FOR USE FOR A PARTICULAR PURPOSE.

INDEMNIFICATION.  N40S shall indemnify and hold Licensee and its affiliates harmless from and against any liability, costs, loss, or expense of any kind, arising from any 
claim, demand or action brought or asserted against Licensee alleging that the SOFTWARE or any portion thereof as furnished under this Agreement and used within the 
scope of the license hereunder infringes (a) any North American third-party rights in copyright, patent, trademark or copyright or (b) any trade secret or other proprietary 
right of which, at the date of the grant of license, N40s knows the SOFTWARE to be an infringement. Additionally, N40S shall pay any court costs arising out of any such 
claim, demand, or action to N40S and accord to N40S the direction of the defense thereof and reasonably consent to any settlement of such claim, demand, or action.

LIMITATION OF LIABILITY.  IN NO EVENT SHALL N40S OR ANYONE ELSE THAT HAS BEEN INVOLVED IN THE CREATION, PRODUCTION, DELIVERY OR SUP-
PORT OF THE PRODUCTS(INCLUDING WITHOUT LIMITATION N40S AND ITS AFFILIATES AND ANY DEALER) BE LIABLE TO LICENSE OR ANY OTHER PARTY 
FOR ANY DIRECT, INDIRECT, SPECIAL CONSIQUENTIAL (INCLUDING, WITHOUT LIMITATION, LOSS PROFITS), OR INCIDENTAL DAMAGES ARISING OUT OF 
THE USE, THE RESULTS OF USE, OR INABILITY TO USE THE SOFTWARE, EVEN IF N40S OR SUCH DEALER HAS BEEN ADVISED OF THE POSSIBILITY OF 
SUCH DAMAGES OR CLAIM. IN PARTICULAR, N40S SHALL HAVE NO LIABILITY FOR ANY PROGRAMS OR DATA USED WITH THE SOFTWARE, INCLUDING 
BUT NOT LIMITED TO THE COSTS OF RECOVERING SUCH PROGRAMS OR DATA.

LICENSEE SPECIFICALLY AGREES THAT ANY LIABILITY ON THE PART OF N40S OR ANY OTHER PARTY(INCLUDING WITHOUT LIMITATION N40S AND ITS 
AFFILIATES AND ANY SUCH DEALER) ARISING FROM BREACH OF WARRANTY, BREACH OF CAONTRACT, NEGLIGENCE, STRICT LIABILITY IN TORT, OR 
ANY OTHER LEGAL THEORY SHALL NOT EXCEED AMOUNTS PAID BY LICENSEE UNDER THIS AGREEMENT.

The limitation of liability under this paragraph 9 does not limit the liability of N40S pursuant to paragraph 8.

MISCELLANEOUS.  This Agreement is governed by the laws of the State of California and venue in any suit arising hereunder shall be Contra Costa County, California. 
Should you have any questions regarding this Agreement, or if you desire to contact N40S for any reason, please contact in writing, or by phone: North 40 Systems, Inc., 
39446 Chantilly Lane, Palmdale, CA 93551.

North 40 Systems				    Subscriber: _________________________
By:_________________________________	 By:_________________________________
Printed: _____________________________	 Printed: _____________________________
Title: _______________________________	 Title: _______________________________
Date: _______________________________	 Date: _______________________________
Phone: ______________________________	 Phone: _____________________________
Fax: ________________________________	 Fax: _______________________________
Email: ______________________________	 Email: ______________________________




